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Arising out of Order-In-Original No. 102/ST/OA/ADJ/2022-23 dated 27.03.2023 passed by
(¥) | the Assistant Commissioner, CGST,. Division - Himmatnagar, Commissionerate -

Gandhinagar

srffersmat T T S T / M/s J K Transport, 1, Sarav Complex, Nr. Vyaparbhavan,
(&) | Name and Address of the .

Appslis Nyaymandir, Himmatnagar, Sabarkantha — 383001

&% oFRn S AN-SS & STETIY STVE HiXaT § AT 98 9 e & Wi TR A= ST T e
srfereTY T orefieT SrraT qRETeT SITa ST % T §, ST (% UH eer & &g g1 g gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

TR THI HT GO G -

Revision application to Government of India:

(1) T SoaTae e St E, 1994 Y ey srqa = aanyg T AL F FI H T ST A
IY-LTIT F TAW ITrgeh & fadia TAOeor arae el @iz, wa awar, @ Ao, Terea @,
=teft wfSrer, Sfrawr S we=, dwg 7, 7% e 110001 i &t ST =1y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@)  af e f g F wmer § 9o Y gt 'm ¥ G aueme 3t avw e § ar el
HISTIR § TAX WORTIR ¥ HIA & S{1d §¢ I #, AT fhell Woermy a7 wver ¥ =7y 38 fheft Frwam §
7 fehelt MURTIITR & g et T s & < g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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(@  Wq & s felt g A weer § Faifae wver ox ot wrer ¥ ARt § sedi ges sy e W
ITTE [ o IR F T | ST 1T & g et g a1 veor § Haifaa &1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods Wthh are
exported to any country or territory outside India.

(M g Lo B G g AT 9Ra ¥ a1g] (YT AT e @) [t B @ awe gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) eifaw SouTe i SeUTE e o AT ¥ forg St sgEl wi A Y 7€ § o Y ey Y 5@
T Q& AT F qaradd engww, T & gRT UTRa af o947 1% a1 o< § O orfyfew (7 2) 1998
g 109 g7 g fhg srg g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e Soared Qe (srdfier) Mammest, 2001 % [a9 9 & siovia e yo=r dear su-8 # ar
afadt #, I smeer & wfy e IR Rt & i v F sfacger-smdyr ud arfier ager & §-4Y
giadt & vy SfEa s fFar ST =1 S w1y @rar § @ ged i ¥ sl gy 35-3 |
et &t & yoare & 99 F a1 Se-6 Fra S i o g =Rl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RFAS e % €1y SIgl 67 T U ATE §I AT 394 i gral ©94 200/ - B G i
STY 3R STE Heru<end T @€ & SATET g1 at 1000/~ Ft Hie e i s

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIAT I, Hrald ST §oF T a1 6T AAehT =rarierser & gia srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =iy Scuree o Afafaw, 1944 ft em=r 35-41/35-% % siqvia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swiefead T=Ee § FaT SaR F remar &t srfie, srdfier F arae § W gow, S
TS % Ta qara erdretty =rarieecr (Reee) & afdmy &=fa fifssr, seaemEme & 2nd T,
AT o, STEaT, MR, gHTERE-380004|

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fée of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above S0 Lac respectively in the form of

crossed bank draft in favour of Asstt. Registar of a branch of a.ny/pomtnatg public
??Q‘r@\
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) A 3 ST & S HeT ST T THTAL QIAT § AT T T &Y 6 (¢ B T A STYTH
&7 ¥ e ST RY 3@ 9 ¥ ga g o fF frer 1@ 9 § e F g garRaf enfidhg
TATIRITUT Y W AT AT Shest 1T GCRTT T Ueh e [T SraT & |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST geE AR 1970 AT FEIET & Tggel -1 & sfavia MeiRa fhy sgar 3%
TS AT AT FATRATT FAvTaT TTTAHTE F e § & T 6l o TR € 6.50 T & A
e feahe T AT =11 T |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T ST WefAT WA i (RE=107 ey =t el ¥ < sl et smenfeier fovam Sirer g i e
[, HrAIT STATE Lo Ud qaTa erdielid =araTieaor (Frataie) e, 1982 # AfEa &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  #fruT I, IR ITATEA e Td qATET erfielty FmaTieEr (Rede) T vt vt & Areer
¥ FierwT (Demand) Td &€ (Penalty) T 10% Y& STT AT AT 1 greriten, STIERas q& StAT
10 s ¥IQ %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ' '

FrAIT STITE Lo 3T AT & i, AT gIvT &ered i 7T (Duty Demanded) |
(1) @< (Section) 11D % aga it Ty, '
(2) foraT e FWaE Hike H Ui,

(3) e Hise Maw & Faw 6 & aga a7 Tl

7 g 5T Afaq e § uget i ST Y gat A orfier’ arierer e o g ud o s R
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

@) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& saer 3 Wi erfier WTTEEHRoT 3 THeT Sigt [ee STaT §[oh AT qve fariea gr av /i &g
T & 10% A R R g1 Faer qve [amied g7 aa qve % 10% T T &t S FereT g1
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/4575/2023

3MNTERT 3e2/ ORDER-IN-APPEAL

The present appeal has been filed by M/s J K Transport, 1, Sarav Complex, Nr.
Vyaparbhavan, Nyaymandir, Himmatnagar, Sabarkantha — 383001 [hereinafter
referred to as “the appellant™] against Order in Original No. 102/ST/OA/ADIJ/2022-
23 dated 27.03.2023 [hereinafter referred to as “the impugned order”] passed by the
Assistant Commissioner, CGST, Division - Himmatnagar, Commissionerate -

Gandhinagar [hereinafter referred to as “the adjudicating authority”].

2 Briefly stated, the facts of the case are that the appellant were registered under
Service Tax registration no. AFCPM2310NSDO001 and engaged in providing of
service falling under the category of Transport of Goods by Raod/ Goods Transport
Agency. As per information received from the Income Tax Department, it was
observed that during the period F.Y. 2016-17, the appellant had declared less the
gross value of Sale of Services in ST-3 returns than the gross value of Sale of
Services in Income Tax Returns / TDS Returns. Accordingly, in order to seek
information, letter was issued to the appellant calling for the details of services
provided during the period. But they didn’t submit any reply. Further, the
jurisdictional officers considering the services provided by the appellant as taxable
determined the Service Tax liability for the F.Y. 2016-17 on the differential value of
‘Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR) /

Form 26AS & ST-3 as details below :

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) per Income Tax Data (in Rs.) | Tax incl. Cess | liability to be
demanded (in Rs.)
1. | 2016-17 2,00,65,612/- 15% 30,09,842/-

3, The appellant was issued Show Cause Notice No. V/15-21/CGST-
HMT/O&A/20-21 dated 30.06.2020 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.30,09,842/- under proviso to Section 73 (1) of Finance
Act, 1994 along with interest under Section 75 of the Act. The SCN also proposed
imposition of penalty under Section 78 of the Finance Act, 1994.

4.  The SCN was adjudicated vide the impugned order wherein :

o Service Tax demand of Rs.6,01,484/- was confirmed under Section 73(1) of the
Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994

and the demand of Rs.24,08,358/- was dropped.
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F. No. GAPPL/COM/STP/4575/2023

o Penalty of Rs.6,01,484/- was imposed under Section 78 (1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5.  Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant have provided Goods Transport Services to M/s Hi Bond Cement
(India) Pvt Ltd. amounting to Rs. 2,00,65,638/- for which they are not liable to
pay Service Tax as the said company paid the service tax as a-recipient of

service under RCM.

» They submitted their financial statement, books of accounts, consignment note,
contract copy, ITR, Form 26AS, Bank Statement and certificate issued by M/s
Hi Bond Cement (India) Pvt Ltd.

6. Personal Hearing in the case was held on 24.01.2024. Md. Altaf Sachora,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the contents of the written submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submission made during personal hearing,
the impugned order passed by the adjudicating authority and other case records. The
issue before me for decision in the present appeal is whether the demand of service
tax amounting to Rs.6,01,484/- confirmed under proviso to Section 73(1) of Finance
Act, 1994 alongwith interest, and penalties vide the impugned order passed by the
adjudicating authority in the facts and circumstances of the case is legal and proper or

otherwise. The demand pertains to the period of F.Y. 2016-17.

8. Examining the submissions made by the appellant, I find that they were acting
as a "Goods Transport Agency" for M/s Hi-Bond Cement (India) Pvt. Ltd.,
transporting cement by road during the F.Y. 2016-17, as per the terms of Contract
No. HBC/Logistics/2016-17/03, dated 01.01.2016.

8.1 I find that they used to issue consignment note in their capacity as a goods
transport agency, in which it is stated that the consignor, M/s Hi-Bond Cement
(India) Pvt. Ltd., will pay service tax as a recipient of service on g1 RCM basis in

terms of Notification No. 30/2012-ST dated 20.06.2012. In support of their claim,
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F. No. GAPPL/COM/STP/4575/2023

they submitted the sample copy of consignment note, sales ledger, P&L A/c, Balance
Sheet, Form 26AS and Contract dated 01.01.2016 made between the appellant & M/s
Hi-Bond Cement (India) Pvt. Ltd.

8.2 I find that in Form 26AS, M/s Hi-Bond Cement (India) Pvt. Ltd. was the only
entity that deducted TDS under Section 194C of the Income Tax Act, 1961. It further
reveals that M/s Hi-Bond Cement (India) Pvt. Ltd. was the only recipient of the
transportation service or the transportation service was exclusively given to M/s Hi-
Bond Cement (India) Pvt. Ltd. as per the terms of Contract No. HBC/Logistics/2016-
17/03, dated 01.01.2016.

8.3 I find that the SCN in the case was issued only on the basis of data received
from the Income Tax department. The appellant declared Sales of Services amounting
to Rs.2,00,65,612/- in their Income Tax Return and considering the same as taxable
the SCN was issued without any verification. On examining of Para 17.3 of the
impugned order, I find that the adjudicating authority did not consider the amount
Rs.40,09,893/- out of Rs.2,00,65,612/- fit for exemption by virtue of RCM in the
absence of supportive documents i.e. payment particulars, ledgers etc. However, I
find that the appellant has submitted the Sales Ledger of M/s Hi-Bond Cement (India)
Pvt. Ltd. in respect of the appellant’s transaction with their company, wherein it is
found that M/s Hi-Bond Cement (India) Pvt. Ltd. made the payment amounting to
Rs.2,00,65,612/- {2,06,40,172 — 5,74,560 (opening balance)} in the name of ‘freight
outward — cement’ during the period of F.Y.2016-17.

8.4 1 find that the appellant claimed that the liability of Service Tax arising out of
the freight income of Rs.2,00,65,612/- is to be borne by the service recipient on RCM

basis in terms of Notification No. 30/2012-ST dated 20.06.2012. They also provided
a certificate issued by M/s Hi-Bond Cement (India) Pvt. Ltd mentioning that the

recipient is liable to pay the service tax on transportation charges paid during the F.Y.
2016-17.

9.  Now the issue to be decided is the fitness of the provisions of the Notification

No. 30/2012-ST dated 20.06.2012 in the instant matter. Therefore, the relevant

portion of the notification is reproduced below:
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F. No. GAPPL/COM/STP/4575/2023

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 30/2012-Service Tax
New Delhi , the 20 th June, 2012
GSR ......(E).-In exercise of the powers conferred by sub-section (2) of section 68 of the Finance Act, 1994
(32 of 1994), and in supersession of (i) notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 15/2012- Service Tax, dated the 17 th March, 2012, published in the Gazette
of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 213(E), dated the 17 th March,
2012, and (ii) notification of the Government of India in the Ministry of Finance (Department of Revenue),
No. 36/2004-Service Tax, dated the 31 st December, 2004, published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i), vide number G.S.R 849 (E), dated the 31 st December, 2004, except as
respects things done or omitted to be done before such supersession, the Central Government hereby notifies
the following taxable services and the extent of service tax payable thereon by the person liable to pay
service tax for the purposes of the said sub-section, namely:-

1. The taxable services,-

(A) ) coerenennn
(ii) provided or agreed to be provided by a goods transport agency in respect of transportation of
goods by road, where the person liable to pay freight is,-
(a) any factory registered under or governed by the Factories Act, 1948 (63 of 1948);
(b) any society registered under the Societies Registl'atioil Act, 1860 (21 of 1860) or under any other
law for the time being in force in any part of India ;
(c) any co-operative society established by or under any law;
(d) any dealer of excisable goods, who is registered under the Central Excise Act, 1944 (1 of 1944) or
the rules made thereunder;
(e) any body corporate established, by or under any law; or
(f) any partnership firm whether registered or not under any law including association of persons;
(I1) The extent of service tax payable thereon by the person who provides the service and the person who

receives the service for the taxable services specified in (I) shall be as specified in the following Table,
namely:-

S Percentage of service tax | Percentage of service tax
No' Description of a service payable by the person payable by the person
' providing service receiving the service

in respect of services provided or agreed to
2. | be provided by a goods transport agency in NIL 100 %
respect of transportation of goods by road

Examining the above legal provisions with the facts of the case, I find that the
appellants are eligible for the benefit of the exemption on the transportation / freight

income earned by them by virtue of the above provision.

10. In view of the above, I am of the considered view that since, Service Tax is to
be borne by the Service recipient on RCM basis in terms of Notification No. 30/2012-
ST dated 20.06.2012, accordingly, I hold that the appellant is eligible for exemption
from Service Tax and the demand of Service Tax amounting to Rs.6,01,484/-

confirmed vide impugned order is not sustainable legally and is liable to be set aside.
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F. No. GAPPL/COM/STP/4575/2023

As the demand of Service Tax is unsustainable, the question of interest and penalty

does not arise.

11.  Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12, arfier Fat gTRT &St Y TE e T FRraerT SuiE alis & T Sar |
The appeal filed by the appellant stands disposed of in above terms.

O([)-OZ'). /

ARTEG Siel
3T (3rdew)
Dated: __ February, 2024
Taud/Attested : -
THY $UR
e (3dicw)

I ST T ¢, 3gHeEIg

By REGD/SPEED POST A/D

To,

M/s J K Transport,

1, Sarav Complex, Nr. Vyaparbhavan,
Nyaymandir, Himmatnagar,
Sabarkantha —383001.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. - The Assistant Commissioner, CGST, Division - Himmatnagar,
Commissionerate - Gandhinagar.

4.  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.
.,S./ Guard file.
6. PATFile
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